The trustee then issues asset-backed securities (ABS) in the form of trust beneficiary certificates for offering and trading on the China interbank bond market. Each such transaction requires specific approvals of the CBRC and the PBOC. The CBRC regulations rely on the PRC Trust Law (enacted April 2001) as the operative statute.
The main players contemplated by the CBRC scheme are the following:
• Sponsor (a bank or non-bank financial credit institution) -who originates receivables and entrusts the same to the trustee.
• Trustee (either affiliated with a bank or independent) -who holds entrusted receivables as trust property and issues the ABS.
• Servicer -who services the entrusted receivables (typically the sponsor).
• Custodian -who takes custody of trust funds.
• Enhancers -who provides external credit enhancement for the ABS.
• Underwriter (usually a securities company) -who arranges the consortium for underwriting of the ABS offering.
• Securities registration and depository institution -with whom the ABS are registered.
• Investors -who purchase and trade the ABS on the interbank bond market.
Securitization in China -overview and issues
The past year has seen a dramatic pick-up on domestic securitizations in the People's Republic of China (PRC).
Can China develop a viable cross-border securitization market?
The trust contract entered into between the sponsor and the trustee comprises the core transaction document under the CBRC scheme. Under the Trust Law and pursuant to the trust contract: (i) the sponsor entrusts "credit assets" to the trustee for its management thereof as trust property; (ii) the trustee issues at least two classes of ABS representing undivided beneficial interests in the trust property; (iii) the senior class ABS are then offered to and purchased by investors, with the subordinate class ABS typically held by the sponsor. "Credit assets" primarily comprise receivables originated by the sponsor, but also include security interests and contractual rights relating to such receivables as well as cash arising therefrom. The trust contract also sets forth the other rights and obligations of the parties, such as purchase price and eligibility criteria for the entrusted assets, buy-back obligations of the sponsor, trustee remuneration and replacement, term and termination, etc. The trustee also enters into a servicing contract with the servicer, a custody contract with the custodian, and other subsidiary contracts as necessary, e.g., with a transaction administrator or enhancer.
The CBRC scheme refers to the trust described above as a "special purpose trust" (SPT). The SPT is not an independent legal entity. It is rather a legal concept created by the trust contract albeit with statutory sanction. Under the Trust Law, the trust property is separate from the proprietary assets of the trustee.
The CBRC scheme contemplates internal enhancements in the forms of over-collateralization, different classes of ABS, cash collateral accounts and spread accounts. It also contemplates external enhancements in the forms of standby letters of credit, guarantees and insurance. The CBRC regulations do not mention swaps, although they are not excluded. To date, it appears that PRC domestic securitizations have generally been unhedged for interest rate and basis mismatches.
Finally, the CBRC scheme contemplates the public offering of ABS for trading on the interbank bond market. The trustee as issuer of the ABS appoints a lead underwriter, who assembles a consortium to underwrite one-off or repeat offerings. The trustee must prepare and issue a prospectus at least five working days prior to launch of the ABS offering. Required items for disclosure in the prospectus are set forth in an appendix to the CBRC regulations, which includes a requirement that the prospectus prominently states that recourse of ABS holders is limited to the trust property of the SPT. The trustee also has periodic ongoing disclosure requirements during the tenor of the ABS. The fundamental problem, however, with both the CBRC regulations and the CSRC regulations is that they constitute "administrative regulations" and not statutory law.
manager; (ii) the manager, using such funds, purchases "underlying assets" comprising receivables and other contractual or property rights from non-financial or financial institutions; (iii) the purchased underlying assets are held with a custodian appointed for the special scheme; (iv) the manager manages the underlying assets in accordance with the terms of the special scheme contract; and (v) the manager issues ABS to investors which evidence undivided beneficial interests in the underlying assets of the special scheme. The ABS may then be traded on the Shanghai and Shenzhen stock exchanges, the inter-agency offer and transfer system of the Securities Association of China, OTC market of securities firms, and other markets approved by the CSRC. Each special scheme is limited to 200 investors. Unlike past CSRC regulations, the 2014 regulations do not require prior CSRC approval for each special scheme, but only reporting of each special scheme to the Asset Management Association of China within five working days after its establishment.
The main players contemplated by the CSRC scheme under the 2014 CSRC regulations are the following:
• Originator (a non-financial or financial institution) -who originates receivables, sells these along with other underlying assets to the manager, and acts as servicer for the receivables (the servicing function is not expressly provided for in the CSRC regulations but can be fairly implied).
• Manager (a securities company that is qualified for "client asset management business" or the subsidiary of a fund management company that is qualified for "client-specific asset management business") -who purchases underlying assets from the originator, manages them under a special scheme, and issues ABS to investors.
• Custodian (a commercial bank or other approved custodial institution) -who takes custody of underlying assets.
• Enhancers -who provide credit enhancement to upgrade the credit rating of the ABS.
• Investors (qualified as meeting certain asset, income, risk tolerance and other criteria) -who entrust funds to the manager under the special scheme.
The special scheme is not an independent legal entity. It is created by contract with statutory sanction and constitutes a "fund" under the Securities Investment Funds Law. Under the Securities Investment Funds Law, the assets of a fund are separate from the proprietary assets of the fund manager and fund custodian.
Underlying assets of a special scheme are broadly defined under the 2014 regulations as "property rights or assets" over which sellers thereof have "clear ownership,"
which "generate independent and predictable cash flows" and which can be "specified." Underlying assets include accounts receivables, creditors' rights over leases, "credit assets" (thus overlapping with the CBRC scheme on coverage), trust beneficiary rights, property rights of an enterprise, and the actual assets of or the right to obtain proceeds from infrastructure, commercial properties and other real estate properties. Both revolving and amortizing asset pools are contemplated.
The manager under a special scheme has multiple responsibilities. These include: management of underlying assets in the interest of investors, diligence on underlying assets and on securitization participants (set forth in due diligence guidelines accompanying the 2014 regulations), payment to originators of the purchase price for underlying assets, set-up and supervision of the collection function, segregation of funds, distribution of returns to investors, information disclosures to investors (set forth in information disclosure guidelines accompanying the 2014 regulations), maintenance of separate books and records for each special scheme managed, adoption of risk control measures, and preparation of annual management reports.
Legal isolation

Trust Law
The CBRC regulations rely on the PRC Trust Law as the operative statute for achieving legal isolation of assets from the originator. The Trust Law utilizes the term "entrustment" when referring to the transfer of credit assets by the sponsor as settlor to the trustee. A question arises as to whether
At this early stage in PRC securitization, no transaction under the CBRC scheme or the CSRC scheme has yet been tested in a PRC insolvency proceeding.
such entrustment means transfer of ownership or merely transfer of possession. It is clear in the context of the CBRC regulations that this term is interpreted to mean transfer of ownership. There is an internal discrepancy, however, between the noun form of the word "trust" in Chinese (xin tuo 信託) and the verb form of the word "entrust" in Chinese (wei tuo 委託 ) as those terms are used in the Trust Law itself. The verb form of the term "entrust" (wei tuo) as used in the Trust Law is identical to the term "entrust" (wei tuo) as used in the PRC Civil Law and, as we shall see below, this term (wei tuo) has been interpreted under previous CSRC schemes to mean only transfer of possession but not of ownership. Obviously, if the verb form of the term "entrust" (wei tuo) under the Trust Law means transfer of possession but not ownership, then there exists a very big problem with legal isolation under the CBRC scheme, i.e., the transferred credit assets could be deemed to constitute part of the estate of the sponsor in a liquidation or bankruptcy.
PRC practitioners, however, are confident that an "entrustment" under the Trust Law means a transfer of ownership, albeit of legal ownership only, whereas the settlor (or other beneficiaries specified in the trust contract) retains beneficial ownership. This would be similar to the result under Western common law concepts relating to trusts, and would seem to be a reasonable position to adopt in interpreting the legal effect of an "entrustment" under the Trust Law.
In any case, these problems could be readily remedied by simply combining an "entrustment" (wei tuo) transaction under the Trust Law with a concurrent "transfer" (zhuang rang 轉讓) transaction under the PRC Contract Law, which clearly means transfer of ownership. But this should be done explicitly, both in the CBRC regulations and in the transaction documents drawn up in a CBRC securitization, rather than only impliedly as has been the case to date.
If there occurs a transfer of ownership over credit assets pursuant to both a Trust Law "entrustment" and a Contract Law "transfer" under the CBRC scheme, then it appears that legal isolation of such assets is achievable vis-a-vis the sponsor. Article 15 of the Trust Law provides that trust property shall not constitute part of the settlor's estate so long as the settlor is not the sole beneficiary of the trust, and in all CBRC securitizations at least two classes of trust beneficiary certificates are issued, with the senior and any mezzanine certificates always paid prior to the junior certificate held by the sponsor. Article 12 of the Trust Law provides that creditors of the settlor for one year have a right to petition the court to nullify the trust if the settlor "prejudices the interests of its creditors" by establishing the trust. However, the securitization could defeat any such challenge if handled properly, e.g., by documenting that the purchase price paid by the trustee constituted fair value for the credit assets transferred.
Contract Law
The CSRC regulations rely on the PRC Contract Law as the operative statute to achieve legal isolation of assets from the originator. As seen above, legal isolation of assets from the sponsor could be fortified under the CBRC regulations as well if the Contract Law were also invoked.
Under Article 79 of the Contract Law, an assignor may "assign" or "transfer" (zhuang rang 轉讓) contractual rights (including receivables) to an assignee. Thus, under the CSRC scheme, the originator as assignor transfers receivables and other contractual rights to the manager as assignee and, under the CBRC scheme, the sponsor as assignor transfers receivables and other contractual rights to the trustee as assignee. "Legal true sale" is simply not a familiar concept in the PRC judicial world, and thus PRC practitioners lack adequate formal judicial guidance. In unrelated memoranda provided by PRC practitioners, the concept of "legal true sale" has been discussed, where the focus has been on factors such as the intention of the parties, fair value given in exchange for the assignment of assets, the relinquishment of control over assets assigned, etc. But there seems to be a dearth of court precedents on this issue.
Article 80 of the Contract Law provides that the obligee assigning its rights "shall" or "should" (ying dang 應當) notify the obligor of the assignment, and that without such notice the assignment shall not be effective against the obligor. The most commonly asked question about this provision is whether, even without such notice, the assignment is nevertheless still effective as between the assignor and the assignee. The consensus among PRC practitioners seems to be in the affirmative, with the condition that the obligor retains its contractual defenses (e.g., set-off rights) until notified. 
Commingling
Trust Law
Article 16 of the Trust Law provides that trust property shall not constitute part of the trustee's estate in a bankruptcy of the trustee. Article 18 provides that the claims of a trustee arising from its management of trust property shall not be used to offset the liabilities arising from the trustee's proprietary assets.
The CBRC regulations extend this non-commingling treatment in respect of the trustee to all other parties of a securitization transaction. Article 6 of the CBRC regulations states that the trust property of a "special purpose trust" are "separate" from the proprietary assets of the sponsor, trustee, servicer, custodian and other parties to the securitization transaction, and do not constitute part of the estates of such parties upon their liquidation or bankruptcy. However, the CBRC regulations are administrative regulations and not statutory law, and such issues could only be more dispositively determined by an insolvency court having jurisdiction over such parties.
Securities Investment Funds Law
Article 5 of the Securities Investment Funds Law provides that the assets of a fund shall be "independent" of assets owned by the fund manager and the fund custodian, and that assets of a fund shall not be deemed part of the assets of the fund manager or fund custodian in the event of their liquidation or bankruptcy.
Article 5 of the CSRC's 2014 regulations provides that the assets of a special scheme shall be "independent" of the proprietary assets of the originator, manager, custodian and other participants of a special scheme, and that the assets of a special scheme shall not constitute part of the estates of such parties upon their liquidation or bankruptcy. Again, the CSRC regulations are administrative regulations rather than statutory law, and they attempt to extend application of the Securities Investment Funds Law to participants not contemplated by that statute, with no court precedents on point.
Civil Law
In the case of the CSRC scheme, the issue of ownership of fund assets (i.e., "underlying assets" of the "special scheme") might also be addressed in the context of commingling. This is because, if it can be shown that ABS investors legally own the underlying assets, even in the context of a bankruptcy or liquidation of a securitization participant, then the issue of commingling might to some extent be mitigated. Arguably the same result still could be achieved for transactions under the current CSRC scheme. The 2014 regulations are promulgated pursuant to, inter alia, the Securities Investment Funds Law and "other relevant laws and regulations." The text of the Securities Investment Funds Law does not explicitly address ownership of fund assets. Article 2 of the Securities Investment Funds Law states that "with respect to matters which are not covered by the provisions herein, the provisions [inter alia] of the Trust Law shall apply." As discussed above, entrustment (wei tuo) under the Trust Law might not mean transfer of ownership but of possession only, although the better view is probably that legal ownership is transferred whilst beneficial ownership is retained. However, the 2014 regulations are also premised on "other laws and regulations."
It thus appears that parties to a fund contract are free to invoke entrustment under the Civil Law (i.e., to keep the "client money" theory adopted under the CSRC 2013 regulations) if they wish to do so in order to mitigate commingling risk.
Bankruptcy remoteness
There is a long-standing confusion in the PRC securitization market with respect to the use of the term "bankruptcy remoteness." Often, parties and practitioners in the PRC will describe a transaction as being "bankrupt remote" even when there is no special purpose vehicle or other intermediary concept involved. Of course, this term is used in Western securitizations to describe the integrity of the special purpose vehicle.
It should be noted that neither the "special purpose trust" under the CBRC scheme nor the "special scheme" under the CSRC scheme constitutes an independent legal entity with separate legal personality. They are creatures of contract, albeit with statutory sanction. As such, there is no legal entity that could become insolvent or undergo bankruptcy proceedings should there be insufficient assets to meet obligations. However, the concept of "bankruptcy remoteness" could still make sense if understood to mean the integrity of the "special purpose trust" or the "special scheme" to adhere to and perform the trust contract and fund contract, respectively, in accordance with their terms, in the event of a default under the securitization transaction or in the event of a liquidation or bankruptcy of one of the securitization parties or participants.
Rather than "bankruptcy remoteness" per se, the more proper and precise questions to raise are the following:
• Under the CBRC scheme: (i) does the assignment of assets by the sponsor to the trustee constitute a "legal true sale"; The fundamental problem, however, with both the CBRC regulations and the CSRC regulations is that they constitute "administrative regulations" and not statutory law. In both civil law and common law jurisdictions, a statute trumps an administrative regulation and, given a conflict or inconsistency between the two, the statute prevails. However enlightened or forward-looking the CBRC and CSRC regulations may be, from a constitutional point of view it is a case of "sending a boy to do a man's job." This is especially risky where, as observed above, the judiciary does not have the power to make final and dispositive interpretations of the relevant statutes. This is not necessarily to say that the CBRC and CSRC schemes don't work. It is, however, warranted to say that the statutory grounding for all transactions done pursuant thereto must be made explicit and crystal clear, particularly in light of the fact that the PRC is a civil law jurisdiction. Also, under the Security Law and Property Rights Law, it is not technically possible to create a security interest over a bank account. The closest equivalent is a type of security right known as a "deposit," which gives control only over onethird of funds deposited in any particular account. The Western concept of "lockbox accounts" is therefore not available in the PRC as a way for buy-side parties to control cash, and other arrangements must be made, such as diversion of funds paid by obligors on day one.
Related laws and regulations
There is a general question in the PRC as to whether "future flows"
can be securitized. The consensus among practitioners seems to be in the affirmative, so long as future receivables are evidenced by an underlying contract (e.g., a rental agreement). However, there is no reliable court precedent on this issue.
Third party servicing (e.g., by a backup servicer or special servicer) can be an issue. Different regulators in the PRC impose different restrictions on debt collection by an entity that did not originate or that does not own the receivables being collected. Enforcement of such restrictions also seems to be inconsistent, depending on the region where servicing functions are carried out.
For banks and non-bank financial institutions, the CBRC has imposed numerous restrictions on the transfer of "credit assets," referring to receivables generated by these CBRC-regulated entities. No such restrictions, however, have generally been imposed by the CSRC on receivables generated by entities not regulated by the CBRC. Outside of express CBRC sanction, it is thus more difficult to securitize receivables which constitute "credit assets" (e.g., bank loan receivables) than those which do not (e.g., trade receivables or rental receivables).
Despite various liberalizations on foreign exchange controls and the PRC government's policy of internationalizing the renminbi (RMB), the RMB remains a tightlycontrolled currency. Any true crossborder securitization under either the CBRC or CSRC scheme would require prior approval of the State Administration for Foreign Exchange (SAFE) in relation to all cross-border remittances of funds relating to the securitization.
Finally, any cross-border securitization would require a cross-currency swap. In the realm of OTC derivatives, however, the PRC 
Conclusions
From a legal point of view, the single best thing that could happen for a securitization market to develop in China, for both domestic and cross-border transactions, is for the NPC to enact a securitization statute. Other civil law jurisdictions in Asia, such as Korea, have done this. Particularly for a jurisdiction such as China, which is a civil law jurisdiction, and where "rule of law" in certain areas is not yet firmly established, a securitization statute would be a great help. Such a statute should be a "special law" that can override other statutes of more general application (such as the Enterprise Insolvency Law and the Property Rights Law) at key inconsistent or unclear points. Such a statute should also fill in critical gaps in a typical securitization, e.g., it could provide for "special purpose vehicles" and "lockbox accounts."
From a regulatory point of view, the best thing that could happen is for the CBRC and the CSRC, along with other financial regulators, to cooperate in creating a single national securitization scheme. Such a scheme could utilize both the Contract Law and the Trust Law in combination to achieve legal isolation of receivables and other assets upstream. It could then make available all relevant PRC laws and regulations (including the Securities Law, the Securities Investment Funds Law and the Civil Law) for offering and trading of ABS on stock exchanges and OTC markets downstream. Short of a special securitization statute, this is probably the best "pseudo-securitization" achievable under existing PRC laws and regulations.
In the meantime, practitioners will be focusing on private structured finance solutions for clients, applying international securitization technology within the existing PRC framework.
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